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Pursuance of Foreign Medical Education: A Review of Law and Policy

Introduction:

The apex medical regulator of the nation – the Na-

tional Medical Commission1  (hereinafter “NMC”) has by

way of Public Notice dated 23-04-2021 placed in public

domain draft of the “Foreign Medical Graduate Regula-

tions, 2021” (hereinafter Draft FMGR) and has sought

comments upon it2.  Thousands of Indian students venture

abroad every year to pursue medical education. The law

and policy for the pursuance of “primary medical qualifica-

tion” that means “any minimum qualification sufficient for

enrolment on any State Medical Register or for entering

the name in the Indian Medical Register” from foreign coun-

tries has crystallised over the decades. Draft FMGR seeks

to carve out a new regulatory structure for those interested

in obtaining primary medical qualification (MBBS or its

equivalent) from a foreign country. It unsettles the settled

legal position with respect to recognition of primary medi-
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cal qualification and  registration of holders of such qualifi-

cation. The draft FMGR if it takes the shape of law would

seriously impinge upon the prospects of thousands of In-

dian citizens who are as of now pursuing medical education

from foreign countries and those who may aspire to go

abroad for obtaining such education. Consequently, the right

to practise medicine by a foreign medical graduate comes

into question. Therefore, it calls for a critical analysis of

Draft FMGR. Such analysis is made by elucidating upon

the position under the now repealed the Indian Medical

Council Act, 1956 [hereinafter IMC Act]; the National

Medical Commission Act, 2019 [hereinafter NMC Act];

comparing the provisions in the two Acts; analysing the draft

regulations and thereafter offering some conclusions. The

scope of enquiry does not extend to foreign postgraduate

medical qualifications.



holder was deemed to be holding recognised medical quali-

fications for the purposes of IMC Act. The Council has

with the prior approval of central government framed regu-

lations for holding screening test and obtaining eligibility cer-

tificate, namely, the Screening Test Regulations, 2002 and

the eligibility requirement for taking admission in an under-

graduate Medical Course in a Foreign Medical Institution

Regulations, 2002.  There have been numerous litigations

regarding these provisions. Suffice it to state that both the

requirement of eligibility certificate and screening test stand

upheld by the Hon’ble Supreme Court in Sanjeev Gupta

versus Union of India [(2005) 1 SCC 45] and Yash Ahuja

versus  Medical Council of India [(2009) 10 SCC 313].

From a review of Sections 13(4A), 13 (4B), the

screening test and eligibility regulations and relevant judi-

cial pronouncements, in so far as grant of registration/en-

rolment by the State Medical Council of an Indian citizen

who is a foreign medical graduate, following proposition

are relevant:

(i)  the applicant is citizen/overseas citizen of India;

(ii) the applicant has obtained eligibility certificate to pursue

“primary medical qualification” from erstwhile MCI;

(iii) the applicant has obtained a primary medical qualifica-

tion from any country outside India, granted by a medical

institution;

(iv) the medical qualification granted by the said medical

institution from a country outside India is recognised for the

purpose of enrolment as a medical practitioner in that coun-

try;

(v) the Indian Embassy in that country has confirmed that

the medical qualifications granted by the foreign medical

institution is a recognised medical qualification for enrol-

ment as a medical practitioner in that country;

(vi) the applicant has appeared and qualified in the screen-

ing test conducted by the National Board of Examination.

The erstwhile MCI by way of an amendment to

the Regulations in March 2018 made the requirement of

qualifying the National Eligibility cum Entrance Test for ad-

Position  under the Indian Medical Council Act, 1956:

In order to comment upon the NMC’s draft FMGR

the necessary starting point would be the legal regime carved

out under the Indian Medical Council Act, 1956, that pre-

ceded the NMC Act, 2019. This legal regime, in so far as

“graduate” qualification [MBBS or its equivalent] is con-

cerned can be broadly studied under two heads:

(A) Pre 2001 – In so far as foreign medical quali-

fications are concerned the governing provisions under the

now repealed IMC Act, 1956 were Sections 12 and 13.

Section 12 provided for mutual recognition of qualifica-

tions through bilateral negotiations between the erstwhile

Medical Council of India [MCI] and the Regulator of Medi-

cal Education and profession in a foreign country. After ne-

gotiations an agreement was required to be drawn upon in

which qualifications mutually acceptable for registration

were included. Thereafter, such foreign qualifications were

entered in the Second Schedule of the IMC Act, 1956.

Once an entry was made in the Second Schedule the holder

of the qualification was entitled to seek registration under

Section 15 of the IMC Act to practise medicine. Section

13 of the Act provided for unilateral recognition of foreign

qualification by Government of India. Such qualifications

were included in Part II of the Third Schedule of the IMC

Act, 1956. Only Indian citizens were entitled to seek regis-

tration to practise medicine with reference to qualifications

entered in Part II of the Third Schedule.

(B) Post 2001 – Subsequent to the disintegration

of erstwhile Soviet Union to remedy primarily the misery

faced by those who had obtained medical qualifications from

that country IMC Act was amended in 2001 to provide for

the requirement of obtaining Eligibility Certificate from MCI

prior to proceeding abroad for obtaining “primary medical

qualification”.  After obtaining such qualifications the per-

son was required to qualify screening test to obtain regis-

tration in India. Such foreign qualification was required to

be recognised for enrolment in the country from which it

was obtained. Only after qualifying the screening test the
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mission in an Undergraduate Course in India (NEET-UG)

applicable for those desirous of pursuing medical qualifi-

cation from abroad. Only those who obtain above pre-

scribed percentile in NEET UG ie, 40th percentile and above

for reserved category candidates and 50th percentile or

above for unreserved category candidates are eligible for

admission in an undergraduate medical course. This provi-

sion ensures that both for pursuing MBBS in India or from

abroad a person is required to qualify NEET. Thus the

knowledge of students going abroad in Physics, Chemistry

and Biology are tested through a national level examination

and such persons are not lacking in competency in these

subjects which are essential for learning of medicine.

It is important to note that once a medical gradu-

ate of a foreign medical institution qualifies the screening

test, the primary medical qualification acquired by such per-

son from the medical institution abroad is deemed to be a

recognised medical qualification for the purposes of the

Act. Such person cannot be denied grant of provisional/

permanent registration by the concerned State Medical

Council. Only after the grant of enrolment on the State

Medical Register, such a person enjoyed the right to prac-

tise medicine.

Position under the National Medical Commission  Act,

2019:

A novel feature of the NMC Act, 2019 is the Na-

tional Exit Test [NEXT]. Section 15 of the new Act pro-

vides for the holding of a common final year undergraduate

medical examination for granting licence to practise medi-

cine as medical practitioners. Any person with a foreign

medical qualification is required to qualify NEXT for the

purpose of obtaining licence to practise medicine as medi-

cal practitioner and for enrolment in the State Register or

the National Register. Section 33 provides for the Right of

persons to have licence to practise and to be enrolled in

National Register or State Register. In so far as foreign

medical graduates are concerned Section 33 (2) mandates

that  persons who have obtained medical qualifications from

medical institution from any country outside India and are

also recognised as medical practitioner in that country shall

after commencement of NMC Act and the NEXT  becomes

operational would only be enrolled after qualifying NEXT.

Section 57 empowers the NMC to make regulations to

carry out the provisions with Section 57 (2) (k) providing

for the manner in which a person with foreign medical quali-

fication shall qualify NEXT. Further by virtue of transitional

provisions contained in Section 61 (2) the requirement of

screening test and eligibility certificate would stay in opera-

tion till new standards or requirements are laid down by

NMC.

It is also pertinent to submit herein that in terms of

Section 61 (1) of the NMC Act the NMC is the “successor

in interest” to the MCI. It is submitted that in law the suc-

cessor-in-interest continues to retain the same rights and

duties as the original body. The successor-in-interest is

bound in law by the decisions of the Hon’ble Supreme Court

and Hon’ble High Court as was the original body and can-

not deviate/dilute/disown from the settled legal proposition.

On this basis, it is submitted that in so far as the Draft FMGR

of NMC with respect to foreign medical graduates are con-

cerned, despite a novel legal regime being carved out, the

law declared by the Hon’ble Apex Court shall be required

to be incorporated in any delegated/subordinate legislation

ie, the regulations to be enacted by the NMC. Further-

more, such a regulation cannot in any manner, express or

implied, take away the statutory right of foreign medical

graduates to seek registration/enrolment to practise medi-

cine.

Comparion of IMC versus NMC Regime:

Apparently, the regime that has been carved out

for pursuance and registration of foreign medical graduates

under the NMC Act, 2019 seems to be simpler, as the re-

quirement of obtaining eligibility certificate has been com-

pletely dispensed within the new Act. However, the law has
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become stricter as now an Indian citizen is required to ob-

tain recognition as medical practitioner in the country from

where he had obtained medical qualification. Under the

IMC Act the prescription was that the medical qualifica-

tion ought to be recognised for enrolment in that foreign

country. Thus, in the earlier regime there was no require-

ment for an Indian citizen to obtain registration in the coun-

try of education. This particular provision may in the longer

run dissuade Indian citizens from venturing abroad as many

countries that are favoured destination for foreign graduate

education grant licence to practise to only their nationals/

citizens. Subjecting them to obtaining licence to practise in

their country of education would cause severe hardship to

such students and deprive the nation from trained human

resources.  Therefore, it would be appropriate that all those

Indian citizens who have gone abroad on or before the

commencement of NMC’s new regulations ought to be

governed by the provisions of IMC Act, 1956 in so far as

their registration is concerned.

Draft Foreign Medical Graduate Regulations: An

Analysis:

The draft of “Foreign Medical Graduate Regula-

tions, 2021” is contained in four provisions. Thus, it prima

facie appears to be short and concise. However, in so far

as those who are presently pursuing medical education or

intend to pursue it in future it unsettles the settled law on

the subject and holds disastrous consequences for them.

This we shall see as we proceed further.

One of the salient features of the NMC Act, 2019

was that it had dispensed with the requirements of obtain-

ing eligibility certificate from the erstwhile MCI. This was

perhaps done realising that admission in foreign medical

institutions was governed by the law of that country. Regu-

lation 3.1 (a) to (d) and 3.2 (d) of draft FMGR once again

lay down the norms that an aspirant for foreign medical

education is required to fulfil. These provisions are based

on the existing scheme and in no way impedes the interest

of prospective admission seeker. The requirement of quali-

fying NEET would ensure that those who go abroad are

eligible for admission in their own country. NEET is based

on percentile system that ensures that at least half of the

candidates who have appeared in it stand qualified.

Section 1 (2) of the NMC Act, 2019 prescribes

that the NMC Act “extends to the whole of India”. How-

ever, the definition of “primary medical qualification”, con-

tained in Regulation 2(b) seeks to have extraterritorial op-

eration of Indian law, for it provides that the “medical edu-

cation curriculum shall be commensurate with the MBBS

curriculum prescribed by NMC. The curriculum from the

foreign medical college shall be available on the date of join-

ing their course, on the website of the said College”. Fur-

thermore Regulation 3.2 (b) requires that such education

must have been in English medium. The NMC has gone

ahead in prescribing that the duration should be of 54 months

of theoretical and practical training. The internship/clinical

clerkship is required to be completed in that country only.

By way of Regulation 3.2 (c) the NMC has ventured to

prescribe the subjects in which there should be hands on

training, namely, Community Medicine, General Medicine,

Psychiatry, Paediatrics, General Surgery, Anaesthesia, Ob-

stetrics and Gynaecology, Orthopaedics, including Physi-

cal Medicine & Rehabilitation, Otorhinolaryngology, Oph-

thalmology, casualty services, laboratory services, elective

posting in either of Dermatalogy, Venereology and Leprosy,

Tuberculosis and Respiratory Medicine, Radiodiagnosis,

Forensic Medicine and Toxicology, Blood Bank and Trans-

fusion services.

Regulation 3.2(d) requires the entire training to be

in that country only and no part of medical training should

be done in India or any other country from where under-

graduate training is obtained.

It is important to note that the Hon’ble Supreme

Court in its judgment dated 9th May 2011 in Medical Coun-

cil of India versus J Saai Prasanna & Ors (2011) 11 SCC

748 has categorically held that:
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8. … The requirements for recognition of a medical quali-

fication granted by a medical institution outside India are

different from requirements for recognition of medical quali-

fication granted by universities or medical institutions in In-

dia…. But medical qualifications granted by medical insti-

tutions outside India are dealt within a special provision,

that is Section 13(4A) of the Act. Necessarily, for examin-

ing the validity of the medical qualification granted by a

medical institution in any country outside India, the norms

and tests of the country where the medical institution is

situated, will have to be fulfilled for recognition of the de-

gree in that country and the norms that are prescribed by

the Indian Medial Council Act, 1956 in regard to Indian

medical institutions will have no relevance. So long as the

medical institutions in a country outside India has granted a

medial qualification and that medical qualification is

recognised for enrolment as medical practitioner in that

country, all that is required for the purpose of enrolment in

the medical register in India is qualifying in the screening

test in India. In the case of persons who obtained a medi-

cal qualification in a medical institution outside India, the

question as to where the course of study was undergone is

not relevant. The course of study could be in that country

or if the norms of the Medical Council of that country so

permitted, the course of study could be partly in that coun-

try and partly in another country including India. Once that

country recognises a medical qualification granted by the

institution in that country for the purpose of enrolment as a

medical practitioner in that country, and such medical de-

gree holder passes the screening test in India, the Medical

Council of India cannot refuse to recognise such degree on

the ground that the student did a part of his study in an

institution in India as a part of his medical study programme

for the foreign institution. As stated above, as far as the

provisions of the Act at the relevant point of time, all that

was required for an Indian citizen holding a medical quali-

fication from a foreign country for being enrolled in the medi-

cal register was that he should qualify in the screening test in

India.

It is also relevant to state that the erstwhile MCI

has by way of an amendment made on 16th April 2010

prescribed in the Screening Test Regulations, 2002 that the

entire duration of the medical course should have been com-

pleted from the same institute from where degree has been

obtained. The prescription in Regulation 3.2 (d) is of similar

nature. The Hon'ble High Court of Delhi in its judgment

dated 27-09-13 in Rohit Naresh Agarwal & Ors versus

Union of India & Ors and connected matters [WP (C) No.

1655/2013 and connected matters] had held that the “im-

pugned Regulation is in excess of powers conferred by the

Act” and that “it militates against the legislative policy em-

bodied in Sections 13 (4A) and 13 (4B) of the Act”. The

Hon’ble Court had quashed the aforesaid provision. The

Civil Appeal [Civil Appeal No 11321 of 2013 and con-

nected matters] preferred by the erstwhile MCI against the

aforesaid decision of the Hon’ble High Court came to be

dismissed on 23rd January, 2018. The Apex Court cat-

egorically held that:

      No case for interference with the impugned judgment

and order passed by the High Court is made out. We do

not find any error in the decision rendered by the High Court

in declaring regulation 4(3) of the Screening Test Regula-

tions, 2002 as ultra vires. As we have upheld the judgment

of the High Court, the writ petition filed questioning the same

stands allowed. The appeals filed by the Medical Council

of India are dismissed.

The NMC in its regulations as successor in interest

of MCI is bound by the above judicial proposition.

Furthermore, broadly speaking the language of in-

structions and subjects to be studied during the undergradu-

ate medical curriculum are required to be decided by the

competent authority of the foreign country concerned. The

requirement of obtaining education in English medium only

gives an undue advantage to institutions in English speaking
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countries. This in a way targets medical institution in Rus-

sian Federation and the People’s of China where educa-

tion is imparted in Russian/Chinese. Equally hit by such a

provision would be non-English speaking countries of

Western Europe, such as France, Germany, Netherland,

Spain, Austria and Japan in Asia. Thus, the aforesaid pro-

vision restricts the choices available to prospective admis-

sion seekers. Furthermore, when Section 33 (2) of the

NMC Act, 2019 permits the candidate to obtain medical

qualification from “any country outside India”, the restric-

tion imposed through delegated legislation appears to be

beyond the powers conferred by the Act.

Furthermore, the regime that is proposed to be

carved being complicated would make it hey day for the

numerous agents who lure students for studies abroad. A

17 - year - old person is not expected to examine the course

content of foreign medical institutions and that such course

meets that of the course prescribed by NMC.

As far as subjects to be taught during the under-

graduate level curriculum are concerned broadly speaking

generally the subjects taught may be same, with possibly

difference in nomenclature. A systematic enquiry of the sub-

jects taught in the countries where usually Indian students

go ought to be done by NMC prior to prescribing such

requirements. It would also be appropriate to look into the

work of World Federation of Medical Education as it has

published the international best practice Global Standards

for Quality Improvement of Medical Education, covering

Basic (Undergraduate) Medical Education (BME), Post-

graduate Medical Education (PME); and Continuing Pro-

fessional Development (CPD) of Medical Doctors3.

Moving in further Regulation 3.2 (e) requires the

applicant to seek registration in the country from where he

had obtained his qualification and that such registration

should be valid for 10 years. This requirement appears to

be in accordance with Section 33(2) of the NMC Act that

requires recognition as medical practitioner in the country

from where education has been obtained. This provision

also calls for a systematic enquiry into the practice regard-

ing grant of registration to foreign nationals by competent

bodies of such foreign nations prior to giving effect to it, as

those who are presently undergoing education abroad may

be put at disadvantage.

The requirement of qualifying NEXT is provided

for in Section 15 (4) of the NMC Act. However, Regula-

tion 3.3 makes it discriminatory to the foreign medical gradu-

ate as he has to qualify two steps of NEXT and that two

within two years of completing MBBS from abroad. It may

be noted that as of now the screening test is held every six

months by the National Board of Examination (NBE) and

there are no restrictions in so far as number of attempts are

concerned. Moreover, the scheme for screening test was

agreed upon in a meeting held on 30th June, 2004 between

the foreign medical graduates and the Government of India,

erstwhile MCI and the NBE. These minutes have been ap-

proved by the Hon’ble Supreme Court in its judgment dated

16th November, 2004 in the case of Sanjeev Gupta & Ors

versus Union of India & Anr [reported in (2005) 1 SCC 5]

The Apex Court had directed that “in future the screening

test would be conducted as per the guidelines laid down in

the meeting held on 30-06-2004”.

Thus in view of these proposed stringent entry re-

quirements, an Indian student might consider opting for other

options like qualifying USMLE, PLAB or even staying back

in the country of their education. Thus, the brain that was

required to “rain” back in the nation may turn into a brain

drain. Such a scenario is unthinkable more so in the present

times.

The draft regulations are to be made to be appli-

cable to those who are as of now pursuing foreign medical

3The World Federation for Medical Education (WFME) is a non-governmental organization established in 1972 by World Medical
Association (WMA) and World Health Organization (WHO) seeking to enhance the quality of medical education worldwide. For detail
see: https://wfme.org/ (last accessed on 29 April 2021).
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education. The new requirements are thus made retrospec-

tively applicable to them. Thus, a person who has studied

in Japan or China or Russia in the language of that country

would not be entitled to sit in NEXT according to the new

prescription. Therefore, it would be appropriate that a spe-

cific provision is made for such persons. The regulations

be made effective for prospective students by specifying a

cut-off year.

The Way Forward:

The NMC Act, 2019 has inter alia been enacted

with the objective of ensuring “availability of adequate and

high quality medical professionals in all parts of the coun-

try”, and for promoting “equitable and universal healthcare

that encourages community health perspective and makes

services of medical professionals accessible to all the citi-

zens”. These laudable objectives of the Act are required to

be translated into ground reality. The NMC Act through

NEET and NEXT provides for a uniform mechanism for

learning and practice of medicine, within or from outside

India. Thus, the legislative mandate is required to be uni-

formly applied. Furthermore, Indian citizens who have ac-

quired foreign medical qualification needs to be assimilated

into the Indian healthcare system, so as to ensure that the

realisation of the objectives of the NMC Act is facilitated.

The scheme of NEXT is yet to be formally carved out.

Lessons from managing the coronavirus pandemic brings

out the importance of community medicine and family medi-

cine. Therefore, the proposed exit examination that should

be uniform for Indian and foreign medical graduates should

also test the candidates about the community health

programmes, including, immunisation and vaccination

programmes of central and state governments and the

healthcare delivery apparatus in the nation. Moreover, as

many of the medical graduates would be serving the gov-

ernment as medical officers, hence   they must be compe-

tent in handling medicolegal aspects, such as postmortem

and their competencies in these areas are also required to

be evaluated. A separate scheme for assessment in pre-

and paraclinical subjects for foreign medical graduates is in

excess of powers conferred by the parent statute. To alle-

viate the apprehension regarding the clinical training of for-

eign medical graduates, a scheme for compulsory service

of not less than two years in rural and underserved areas

may be introduced. This would serve twin purposes, one

make foreign medical graduates understand needs of the

nation and people; and two, address the shortage of doc-

tors in rural and underserved areas of the country. A pre-

scription can be made that only those who have served in

underserved and/or rural areas for the prescribed period

would be eligible for admission in postgraduate courses. It

would also entail that the doctors who are posted in these

areas are provided with well equipped healthcare facilities,

in terms of human resources and physical infrastructure,

salary, emoluments and other facilities at par with that of a

civil servant. Further, in view of increasing incidents of vio-

lence against healthcare professionals adequate security is

provided.

Conclusions:

In conclusion, it is submitted that as the above analy-

sis reveals that the draft of Foreign Medical Graduate Regu-

lations, 2021 proposed by the National Medical Commis-

sion is fundamentally flawed. Not only it is against settled

principles of law, but also contrary and excessive to the

mandate of the primary legislation ie, the National Medical

Commission Act, 2019. Thus it would be appropriate that

the NMC re-examines the proposed enactment after tak-

ing in views and concerns of all stakeholders, including for-

eign medical graduates prior to further proceeding with the

legislative process. The new regime that is carved out by

the NMC for the foreign medical graduates should be bal-

anced, just, fair, recognise the settled legal propositions  and

is structured to facilitate their assimilation and integration in

the nation’s healthcare system expeditiously.
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